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UNI TED STATES OF AMERI CA
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 19th day of October, 1993

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13283
V.

RAYMOND J. MEUNI ER

Respondent .

N N N N N N N N N N N N N

ORDER DI SM SSI NG APPEAL

The Adm nistrator has noved to dism ss the respondent's
appeal in this proceedi ng because it was not, as required by
Section 821.57(b) of the Board's rules of practice, 49 CFR Part
821, perfected by the timely filing of an appeal brief." W will

'Section 821.57(b) provides, in relevant part, as follows:

"8821.57 Procedure on appeal.
(b) Briefs and oral argunent. Wthin 5 days after the filing
of the notice of appeal, the appellant shall file a brief with
the Board and serve a copy upon the other parties. Wthin 10
days after service of the appeal brief, a reply brief may be
filed with the Board in which case a copy shall be served upon
the other parties....Appeals nay be dism ssed by the Board on its
own initiative or on notion of the other party, in cases where a
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grant the notion.

The record establishes that respondent on Septenber 17, 1993
filed a tinely notice of appeal fromthe oral initial decision
the | aw j udge rendered on Septenber 16.° However, respondent did
not file an appeal brief until Septenber 23, one day past the
five day filing deadline. 1In response to the notion to dismss,

t he respondent, by counsel, suggests that he believed he had an
additional day to file an appeal brief because he had filed the
noti ce of appeal a day early. W find no justification for
respondent’'s error, for the applicable rule clearly states that
the time for filing an appeal brief is five days after the notice
of appeal is filed, not five days after the last day it could
have been filed. Thus, whether viewed as an error of conputation
(see, e.qg., Admnistrator v. Royal American Airways, Inc., 5 NTSB
1089 (1986)(l ate notice of appeal), aff'd Royal Anerican Airways,
Inc. v. FAA 9th Cir., No. 86-7512, April 29, 1987 and

Adm nistrator v. Beavers, NISB Order EA-3359 (1991) (| ate appeal
brief)) or of construction (see, e.q., Admnistrator v. Near, 5
NTSB 994 (1986) (Unfounded m stake as to filing requirenent does
not constitute good cause)), it does not appear that the | ateness
of the brief is excusable for good cause shown.

In the absence of good cause for respondent’'s nonconpliance
wth the time limt for filing an appeal brief, dism ssal of his
appeal is required by Board precedent. See Adm nistrator v.
Hooper, NTSB Order No. EA-2781 (1988); Admi nistrator v. Kalko,
NTSB Order No. EA-3984 (served Septenber 29, 1993).°
(..continued)
party who has filed a notice of appeal fails to perfect his
appeal by filing a tinely brief.

*The | aw judge affirnmed an enmergency order of the
Adm ni strator revoking the respondent's comrercial pil ot
certificate (No. 461458783) for his alleged violations of
sections 91.409(a)(1), 91.413, 91.207(c), 91.7(a), 91.123(a),
91.13(a), and 45.21(b) of the Federal Aviation Regulations, 14
CFR Parts 91 and 45.

*The Administrator has noved to anmend his notion to disniss
in order to include a request that we overturn a procedural
ruling in Admnistrator v. Ben-Hanania, NISB Order No. EA-3540
(1992), a case the Adm nistrator suggests could be viewed as
inconsistent with the strict policy on dismssals set forth in
Hooper. In Ben-Hanania we reached the nerits of and denied an
appeal whose appeal brief may have been filed | ate because we
could "not tell fromthe record whether there [was] good cause to
excuse the tardiness,”" and where, we believed, "the tine
constraints applicable to an energency proceedi ng precl ude[d]
us...fromascertaining the answer to that question” (ld. at page
2, n. 4). W will grant the anendnent, but see no need to
overrul e Ben-Hanania, for that case does not represent any




ACCORDI NAY, IT IS ORDERED THAT:
1. The Admnistrator's notion to dismss is granted, and

2. The respondent's appeal is dism ssed.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
or der.

(..continued)

departure fromthe dictates of Hooper, nor was it intended to.

To the contrary, our ruling on the nerits there was sinply an
attenpt to avoid what m ght have been an erroneous procedural
ruling that m ght have inpaired our ability to enter a tinely
final decision. Qur ruling in Ben-Hanania should not be
construed as reflecting any willingness by the Board to grant an
ener gency appeal absent a showi ng of good cause for any notice of
appeal or appeal brief that nmay have been filed out of tine.




